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R ADIO barks at journalism; the legal repercus¬ 
sions of this conflict affect both instrumentalities 
of publicity. Within the last two decades radio, 
a new industry, has stepped onto the journalistic hori¬ 
zon, finding a permanent place for itself and perform¬ 
ing some functions formerly thought belonging largely 
if not exclusively to the newspaper as an institution. 

While the radio has taken the edge off the news¬ 
paper’s function of giving so-called spot news, it does 
have definite limitations. Radio has a definite time 
dimension; it has little reference or record value to 
the listener. The newspaper can give news more com¬ 
pletely; so far as pictures, cartoons and certain types 
of entertainment features are concerned the newspaper 
may be regarded as superior to the radio. 

The commercial development of radio has taken 
over some of the functions of the newspaper in that 
the radio station or chain sells advertising time and 
broadcasts spot news, human interest news features, 
and entertainment. The radio is thus brought into 
competition with the newspaper. 

Journalism as expressed by the newspaper finds 
radio a healthy competitor which the newspapers rec¬ 
ognize; however, the newspaper publishers believe that 
in some phases of news distribution, radio helps the 
newspaper. It is at least true that with the great com¬ 
mercial development of radio in the last ten years, 
metropolitan newspaper circulation volume, in general, 
has been sustained. 

Radio has not been equipped to gather news, as 
have the newspapers, with their correlated press asso¬ 
ciations, such as the Associated Press, the United 
Press, and the International News Service. This dif¬ 
ficulty is being remedied, however, although it is not 
within the province of this study to discuss that phase 
of the radio question. 

Legally, the competition between broadcasting of 
news and the publishing of printed news in the news¬ 
paper has arisen in the case of the Associated Press v. 
KUOS, Inc}; this case was originally decided for the 
radio station, but in the Circuit Court of Appeals for 

1. Associated Press v. KVOS, Inc., SO Federal Reporter 
2nd Series, 575 (1935). 


the Ninth Circuit, the district court decision was re¬ 
versed. 

The basis of the Circuit Court of Appeals decision 
was largely International News Service v. Associated 
Press 1 decided in 1918, and Herbert v. Shanley Co}, 
both of which cases dealt with the rights as to intel¬ 
lectual products, the former as to rights in news stories 
and the latter as to rights in musical productions. 

The United States Supreme Court, in a decision 
handed down Dec. 14, 1936, reversed the decision of 
the Circuit Court of Appeals for the Ninth Circuit. 
The basis for this reversal was that inasmuch as the 
Associated Press is a corporation not for profit it is 
not legally capable of sustaining damages and so could 
have no standing in the federal district court. The 
bill for injunction against news pirating was therefore 
dismissed inasmuch as the damages were not proved 
to exceed the jurisdictional sum of $3000, exclusive 
of costs and interest. 

Mr. Justice Roberts stated in his decision: 

“The only attempt to meet that burden (of proof of 
damage) is a reply affidavit filed on behalf of respondent 
wherein it is deposed ‘that the payments made by news¬ 
papers for said news sold to them by complainant in the 
territory served by said radio stations is upwards of $8000 
per month, which is being imperiled and jeopardized bv 
the acts of defendant ... by its unlawful and wrongful 
appropriation of complainant’s news.’ This deposition 
must be read in connection with the statement in the bill 
that the respondent (AP) makes no profit from furnishing 
news to its members but equitably divides the expense 
amongst them. The association cannot therefore lose the 
$8000 in question. If the three newspapers 4 in the affected 
territory cease to pay the sum. they will save it, not lose 
it, and as to any other damage they may suffer from the 
petitioner’s competition, the affiant is silent.” 5 

A radio station’s appropriation of news reports 
after publication in a newspaper is the vital problem 

2. International News Service v. Associated Press 39 
Supreme Court Reporter 68; 248 U. S. 215; (1918) 63 L. ed 
311, 2 A. L. R. 293. 

3. Herbert v. Shanley Co., 242 U. S. 591; (1917) 61 L. 
ed. 511, 37 Supreme Court Reporter 232. 

4. The Bellingham Herald, the Seattle Post-Intelligencer, 
and the Seattle Daily Times. 

5. KVOS, Inc., v. Associated Press. 57 Supreme Court 
Reporter 197, at 201 (1936). 

There would seem to be every reason to question the con¬ 
clusion of Mr. Justice Butler, when he states that if the news- 


17 



18 


American Bar Association Journal 


in the A. P. v. KPOS ease. So. far as appropriation 
of news stories by one press association from another 
press association, the question was settled in the Inter¬ 
national News Service v. Associated Press case. 

It is of at least persuasive authority, on the basis 
of this case, that appropriation of news by one news¬ 
paper from another would be similarly enjoined. Ap¬ 
propriation of news by a radio station from a news¬ 
paper or press association is a new problem, some 
possibilities of which have not been concluded in the 
A. P. vs. KVOS case. 

First, it must be determined just what news is. 
One definition is that “News is anything timely that 
interests a number of persons, and the best news is 
that which has the greatest interest for the greatest 
number.” 0 

Another definition is: "News is a timely record 
of action or opinion.”' 

Quoting from the opinion of Mr. Justice Pitney: 

"No doubt news articles often possess a literary qual¬ 
ity, and are the subject of literary property at the common 
law; nor do we question that such an article, as a literary 
production, is the subject of copyright by the terms of the 
act as it now stands. In an early case at the circuit Mr. 
Justice Thompson held in effect that a newspaper was not 
within the protection of the copyright acts of 1790 (1 Stat. 
124) and 1802 (2 Stat. 171). Clayton v. Stone, 2 Paine 
382, Fed. Cas. No. 2,872. But the present act is broader: 
it provides that the works for which copyright may be 
secured shall include “all the writings of an author,” and 
specifically mentions “periodicals, including newspapers.” 
Act of March 4, 1909, c. 320. §§ 4 and 5, 35 Stat. 1075, 
1076 (Comp. St. 1916, §§ 9520, 9521). Evidently this 
admits to copyright a contribution to a newspaper, not¬ 
withstanding it also may convey news; and such is the 
practice of the copyright office, as the newspapers of the 
day bear witness. See Copyright Office Bulletin. No. 15 
(1917) pp. 7, 14, 16, 17. 

“But the news element—the information respecting 
current events contained in the literary production—is not 
the creation of the writer, but is a report of matters that 
ordinarily are publici juris; it is the history of the day.” 8 

News stories as such then have an intrinsic qual¬ 
ity, different from purely literary composition. News 
is fleeting; it is of value for the moment, then as out 
of date as last year’s calendar or classical literature, 
so far as value to the journalistic profession may be 

papers affected did not spend the sum of $S000 per month they 
would save that amount of money. Reasoning on this basis, 
we might say that if a newspaper discharged its reporters, 
canceled its contracts for feature services, and dropped mem¬ 
berships in press associations, it could save a major part of its 
expenses of operation; if such savings were effected, the news¬ 
papers would fail to be newspapers in the true sense of the 
word; their very reason for existence would be abandoned. 
It would seem, further, that if the newspapers so gave up pay¬ 
ments for reporting and news services that the very essence 
of the business would be destroyed; it would be tantamount to 
going out of business. It is indeed strange that to avoid news 
pirating by another, the newspapers would have to give up 
their reason for existence, either as a capitalistic enterprise or 
as a quasi public organization serving a public necessity in a 
democracy, so that damage could be shown. Unquestionably, 
there exists here a flagrant violation of fair competition; a 
business is threatened and if the damage is continued there 
would seem to be no full, complete and adequate remedy at 
law. It would seem as already established in the International 
News Service v. Associated Press case that rights of a 
pecuniary nature are being threatened and that the only pro¬ 
tection lies in equity. F. T. 

6. Bleyer, W. G., Newspaper Writing and Editing (re¬ 
vised and enlarged edition). Boston. 1932. p. 30. 

7. Thayer, Frank, Newspaper Management. New York. 
1926. p. 415. 

8. International News Service v. Associated Press, 39 
Supreme Court Reporter 68, at 70, 71. 


concerned. It is this intrinsic dement that the news¬ 
papers wish to protect, not necessarily the literary 
style in which the particular story may be expressed. 
True, enough, the literary style of some special dis¬ 
patch by a noted war correspondent or political ob¬ 
server the newspaper may wish to protect; it may of 
course do so under the Copyright Act. The problem 
however is not with the special story by an outstanding 
writer, but rather with the mine-run type of news that 
day to day becomes the essence of the newspaper’s 
value to the reader. 

Some newspapermen have claimed that news is 
property; there is no sound legal basis for such an 
opinion. Mr. Justice Pitney did say in his opinion 
“between them I meaning the press associations! it 
[news] must be regarded as quasi-property, irrespec¬ 
tive of the rights of either as against the public." 8 

This part of the opinion is the legal basis for the 
belief that news is quasi-property, that it |>ossesses 
some of the elements of property, but not all. If Sir 
William Blackstqne may be cited, property is the sole 
and despotic dominion which one man claims and ex¬ 
ercises over external things of the world in total ex¬ 
clusion of the right of any other individual in the uni¬ 
verse. The right of property is the right to own, use, 
and dispose of a thing tangible or intangible. In a 
strict legal sense, property may be regarded as an ag¬ 
gregate of rights, guaranteed by the government; in 
the ordinary sense, property signifies the thing itself 
rather than the rights attached thereto. 10 

It is the intangible element, intrinsic in news 
stories, that presents the problem. If, as Mr. Justice 
Pitney has stated, the right to report an event might 
be regarded as publici juris, wherein does the protec¬ 
tion lie for the newspaper’s efforts in ascertaining the 
news element, or the intangible quality that makes 
news of value? 

It should be noted that a distinction exists between 
the news element of a newspaper story and a so-called 
news tip. 

“We are inclined to think a distinction may be drawn 
between the utilization of tips and the bodily appropriation 
of news matter, either in its original form or after rewrit¬ 
ing and without independent investigation and verification 
. . . both parties avowedly recognize the practice of taking 
tips, and neither party alleges it to be unlawful or to 
amount to unfair competition in business.” 11 

The essence of the distinction may perhaps better 
be shown by illustration. If there is used by one press 
association a story about an unusual murder in Daven¬ 
port, Iowa, and a rival press association learns about 
the story directly’or indirectly through the first press 
association it is the practice to use the first press asso¬ 
ciation story as a tip; the second press association on 
the basis of this tip would communicate with its cor¬ 
respondent at Davenport to investigate, verify and file 
a story on the aforesaid murder; such a transaction 
might not encompass more than a fraction of an hour. 
Such a practice would be regarded as entirely fair; on 
the contrary, it would be regarded as unfair for one 
press association to write or rewrite a story on the basis 
of the other press association’s storv without indepen¬ 
dent investigation. 

To appreciate properly and understandingly the 
problem involved in the protection of news stories, it 

9. Ibid at 71. 

10. Fulton Light. Heat & Power Co. v. State. 65 Misc. 
Rep. 263. 121 N. Y. Supp. 536; affirmed 138 App. Div. 93], 

11. 39 Supreme Court Reporter 68, at 74. 
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is helpful to disintegrate a news story into its elements. 
It is said that a scientist remarked one time that he 
could understand nothing unless it were expressed in 
the terms of a formula. The news story may be so 
expressed, as follows: 

The news story is equivalent to X (an event) plus 
Y (the acquisition of facts pertinent to the event) plus 
Z (the rhetorical expression of the facts, that is, literary 
expression). 

The event itself is ordinarily publici juris, or may¬ 
be made so upon discovery. The event once disclosed 
therefore may be regarded as common property unless 
the facts concerning it are protected as herein later ex¬ 
plained. If the facts of an event are known to but 
one person, that person has exclusive right to such 
facts; unless compelled to do so, he need not reveal 
the facts to anyone in the world ; the exception of course 
is that one person knowing certain facts may be forced 
to reveal them upon threat of contempt of court; if 
two persons know certain facts, either may be com¬ 
pelled to reveal them if such facts are pertinent to a 
trial, unless the information may be legally regarded 
as a privileged communication. 

All events of course are not public. There are 
secret events as of a secret society pledge, or a secret 
agreement between individuals. If another discovers 
such events or agreements, he may so report them 
independently perhaps at his personal peril, but there 
is no general law preventing him from so doing. 

Take the automobile accident, for example. Any¬ 
one who sees the event may report the event. If there 
is a merger of two large banking houses, the outsider 
who ascertains the facts may report them. 

Much of the news that appears in the press is so 
discovered and reported; the event so reported may 
he likewise told by others who hear about that event. 

The newspaper however has no exclusive right 
to report public events; this right is clearly protected 
by the First Amendment to the United States Consti¬ 
tution in declaring the right of freedom of speech and 
freedom of the press. The situation is that the news¬ 
paper while not possessing any better right than any 
member of the public does nevertheless have better 
means and opportunity for the reporting the general 
run of events than does the non-professional writer. 

The second term of the equation or the acquisition 
of facts pertinent to the event involves a system for 
learning about the existence of facts, the gathering of 
the facts, and the preparation of the facts for publica¬ 
tion. A devastating fire may destroy a small city in 
Idaho, for example; there is likely a correspondent 
there who files a report of the facts to a press associa¬ 
tion ; all newspaper clients or members of the associa¬ 
tion would have the benefit of that particular set of 
facts expressed in news story form. The -member 
newspaper could use th^ facts or it could disregard 
them as unimportant to its particular readers or sub- 
scribers.'- 

The newspaper is equipped uot only to ascertain 
facts about events but also to publish them in news¬ 
print and to distribute such printed newsprint or news¬ 
papers over a wide area. 


12 . A newspaper is not a public utility. See Shuck v. 
Carroll Daily Herald 247 N. W. 813, 215 Iowa 1276, holding 
that newspapers are not required to print either news or adver¬ 
tising. 


The metropolitan newspaper represents a large 
investment in its physical equipment, its building owned 
or leased, its telegraph, telephone, cable and wireless 
systems or affiliations, as well as its contracts with 
news and feature service agencies. Such a newspaper 
has a staff of employees which it has trained; it has 
established news ‘ runs'’ or ‘ beats" by which it peri¬ 
odically contacts many news sources for possible news. 

Its investment in capital goods runs into huge 
sums; its typesetting, stereotyping and printing ma¬ 
chinery ; its equipment for mailing and other forms of 
distribution. This system by which the large news¬ 
paper functions is represented in a lesser degree by 
the non-metropolitan press, practically all the daily- 
newspapers of which group are members or clients of 
press associations. 

In legal concept, the newspaper represents a busi¬ 
ness, not dissimilar to other types of commercial enter¬ 
prise ; it would seem that such an institution should 
have equitable protection in the self-same fashion as 
any other business. 

Courts clearly recognize the right to do business 
and in fact regard this right as one form of intangible 
property, a right protected by injunction on the basis 
of unfair competition. The very system or organiza¬ 
tion through which a business operates may be so pro¬ 
tected. In Meccano v. Wagner' 3 , it was held that 
there was unwarrantable appropriation of the methods 
and system of the complainant. In that case the court 
stated : 

“Unfair competition exists also in that the complainant 
has established a business system which is peculiarly its 
own. This was done at the expense of time, thought, 
labor, and much money. If it he assumed that this court is 
in error with respect to tile finding of palming off of 
defendant's goods for the complainant's, establishing there¬ 
by unfair competition, vet the defendants use complainant's 
business and the system it has established. In these it has 
acquired a property right of which its competitor cannot 
deprive it by introducing his goods into, and as a part 
of, the complainant’s business and system." 

This right to conduct a business is well established 
in a line of equity cases. It seems that this right is 
protected when there is pirating of a laundry or milk- 
route by a former employee; these cases indicate that 
it is not the particular customer that represents a prop¬ 
erty interest, but rather the names, the contacts, and 
the system in continuity, representing time, labor, 
money, and management, for which system protection 
is afforded. 

On the basis of equity’s right to grant relief when 
there is no full, complete and adequate relief at law. 
protection is given business bv injunction, in case of 
depredations upon business and its system either by a 
former employee or by a competitor.' 4 

In the International News Service v. Associated 
Press case, Mr. Justice Pitney in sustaining the juris¬ 
diction of equity in the controversy stated : 

“We need not affirm any general and absolute property 
in the news as such. The rule that a court of equity con¬ 
cerns itself only in the protection of property rights treats 
any civil right of a pecuniary nature as a property right 
and the right to acquire property by honest labor or the 
conduct of a lawful business is as much entitled to protec- 

13. 234 Fed. 912. 920; see also Prest-O-Lite Co. v. Davis, 
209 Fed. 917, 921-4. 

14. See Walsh, W. F., on Equity, Section 44. pp. 221-223; 
ibid, Section 47, pp. 234-237; Truax v. Raich, 239 U. S. 33, 
37, 38; Brennon v. United Hatters, 73 N. J. L. 729, 742; and 
Barr v. Essex Traders Council, 53 N. J. Eq. 101. 
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tion as the right to guard property already acquired. It is 
this right that furnishes the basis of the jurisdiction in the 
ordinary case of unfair competition. 10 

“But in a court of equity, where the question is one of 
unfair competition, if that which complainant has acquired 
fairly at substantial profit, a competitor who is misappro¬ 
priating it for the purpose of disposing of it to his own 
profit and to the disadvantage of complainant cannot be 
heard to say that it is too fugitive or evanescent to be 
regarded as property. It has all the attributes of property 
necessary for determining that a misappropriation of it by 
a competitor is unfair competition because contrary to good 
conscience.” 16 

It seems clear and well established, therefore, that 
news gathering and distribution by an organization sys¬ 
tematically organized for that purpose may be pro¬ 
tected against unfair competition, provided the evidence 
of violation of the right to conduct a business is suf¬ 
ficient and there are no procedural errors. 

It seems clear also that news is quasi property, or 
such property that possesses attributes in the nature 
of a civil right sufficiently pecuniary in character to 
give equity jurisdiction in the case of unfair competi¬ 
tion. 

The third part of the equation given for explana¬ 
tory purposes concerns the literary style, order of state¬ 
ment, and expression in which the news story is writ¬ 
ten. At common law, any literary work, if unpub¬ 
lished, remains the property of the writer. So soon as 
publication is made, common law copyright is lost, and 
the particular literary expression becomes public prop¬ 
erty. 

Statutory copyright, founded upon the United 
State Constitution, Article 1, Section 8, makes up for 
the deficiency of the common law. The general pro¬ 
visions of the Copyright Act are sufficiently clear; what 
may be copyrighted may be easily ascertained in so far 
as such publication is standard literary material. For 
the purposes of this study, the question arises as to how 
far the Copyright Act aids the newspaper. 

As has already been noted in the quotation from 
Mr. Justice Pitney’s opinion in the International News 
Service v. Associated Press case, a newspaper may be 
copyrighted; that is, the entire newspaper. 

The registration of a copyright for a newspaper 
must follow the usual requirements for copyright, the 
application, the paying of the required fee, the giving 
of notice, and the filing of two complete copies of the 
newspaper. If substantial changes are made in the 
editions, even though these editions bear the same date 
line, a separate copyright should be sought for the sub¬ 
stantially changed edition. Provision for copyrighting 
the entire newspaper is covered in part under Class b 
of Section 5 of the Copyright Act. 

The news element itself is not copyrightable, how¬ 
ever, as was pointed out in the International News 
Service v. Associated Press case. It may happen, how¬ 
ever, that a news story may be so written that it is a 
literary production ; such a news story may be copy¬ 
righted; on this point reference may well be made to 
Chicago Record-Herald v. Tribune Association: 

“It is true that news as such is not the subject of 
copyright, and so far as concerns the copyright law, 
whereon this action is based, if the Herald publication 
were only a statement of the news which the copyrighted 
article disclosed, generally speaking, the action would not 
lie. But in so far as the Edwards article involves author- 

15. International News Service v. Associated Press— 
39 Supreme Court Reporter 68, at 71. 

16 . Ibid, at 73. 


ship and literary quality and style, apart from the bare 
recital of the facts or statement of news, it is protected by 
the copyright law. That the entire copyrighted article 
involved in its production authorship as generally under¬ 
stood, and manifests literary quality and style in striking 
degree, is impressively apparent from its perusal.” 17 

The same procedure is provided for the copyright¬ 
ing of a newspaper story as is provided for the copy¬ 
righting of an entire newspaper, except that in the case 
of the copyright for a newspaper story, but one copy 
of the story need be filed; that is, one complete copy of 
the newspaper containing the newspaper story sought 
to be copyrighted must be filed. It is not sufficient to 
clip the story and send that clipping alone to the Regis¬ 
ter of Copyright. 

Some of the difficulties involved in the copyright¬ 
ing of a newspaper story may be appreciated in the 
experience of the New York Times, which endeavored 
to copyright a story on Capt. R. Amundsen’s discovery 
of the South Pole. A quotation from Richard C. 
De Wolf, former Register of Copyright, illustrates a 
practical difficulty: 

“A temporary injunction was hastily obtained about 
midnight of March 8, but the required copies of the news¬ 
paper containing the copyrighted story were not mailed 
until early in the morning of March 9. Although the 
difference was only one of a few hours, it was held that the 
action had been brought before it was permissible and the 
injunction was held void.” 18 

The basis for this denial was that a suit for in¬ 
fringement of copyright cannot be instituted unless and 
until the required copies are deposited and the claim 
for copyright registered; this stipulation is included in 
Sec. 12, Copyright Act of March 4, 1909, as follows: 

"No action or proceeding shall be maintained for 
infringement of copyright in any work until the provisions 
of this Act with respect to the deposit of copies and the 
registration of such work shall have been complied with.” 

It is plain that the copyright law is not adequate 
to protect the news element of the newspaper story. 
If the particular story is re-written in another news¬ 
paper office, the literary style of the original story 
may be entirely changed so that even an action for in¬ 
fringement of copyright would not be likely to be suc¬ 
cessful. Real protection must come through the in¬ 
junction against unfair competition. 

Closely related to copyright protection is the pos¬ 
sibility of trade mark utilization. Federal statute makes 
provision for the registration of a series of literary pro¬ 
ductions; however, the trade mark must be arbitrary 
rather than the name of one of the series. 19 The series 
of writings of a columnist appearing under a standard 
set headline may be trade marked; it would not be pos¬ 
sible, however, to trade mark! one day’s column; it is 
necessary that the series be continued over a period of 
time and that it have the same identification or title 
indicating the work of a particular author. It would 

17. Chicago Record-Herald v. Tribune Association, 275 
Federal 797 -fT; see also Amdur, Leon H. Copyright Law and 
Practice. New York. 1936. pp. 116-7. 

18. De Wolf, Richard C. An Outline of Copyright Law. 
Boston. 1925. pp. 49-50; see New York Times Co. v. Star 
Co., 195 Federal Reporter 110; New York Times Co. v. Sun 
Printing and Publishing Association. 204 Federal Reporter 5S6. 
A question might be raised why Mr. De Wolf mentions that 
“copies” were not deposited; the present law is that for the 
copyright of a newspaper story, but one copy of the complete 
newspaper containing the story for which copyright protection 
is sought need be filed. 

19. See U. S. Code Annotated-Title 15, Section 85, 
Note 24. 




Legal Rights for News 


21 


seem, therefore, that a humorous column or a column 
of political observations from Washington, if appearing 
under a title that would stand for each appearance of 
the column, could be trade marked. The column title 
or headline would be regarded as the identification of 
the author or originator, the same as a certain mark 
would indicate the physical product of a craftsman. 
The copy of such a column for a particular day, if re¬ 
garded as a literary product, could be copyrighted as 
well; the copyright would protect the immediate, par¬ 
ticular column; the trade mark would protect the title 
or headline identifying the entire series. It should be 
noted that although copyright is obtained through the 
Library of Congress, trade mark registration for such 
a series of literary material is through the United 
States patent office. 

In the KVOS case there was admitted the appro¬ 
priation of news, its broadcasting of the same, and its 
destructive effect on the press, when the station moved 
to dismiss the action; its excuse was that its taking 
and circulation by means of ether waves was wholly 
eleemosynary. The Circuit Court of Appeals on its 
ruling on the substantive side of the case held however 
that this contention was not valid. 

"Common sense compels us to agree with the com¬ 
plainant that the purloining of complainant's fresh news 
and its circulation in KVOS’ ‘Newspaper of the Air’ are 
both elements of a business of publication for profit. This 
profit is to be gained through widening its circulation at 
the expense of the circulation of the Associated news¬ 
papers. Complainant’s news is not only made stale to those 
of their readers who first have access to the ‘Newspaper 
of the Air,’ but also is made free, while still hot, to their 
readers who pay a usual subscription price for their papers. 
The obvious tendency of these factors is to cause complain¬ 
ant’s papers to lose circulation and with it advertising 
volume which is based on circulation. We are unable to 
see any theory under which such a diversion of advertising 
income from the Associated papers to KVOS with its inci¬ 
dental destruction of subscriber income, can be called any¬ 
thing but ‘unfair competition.’ 

A similar defense was made on the ground that 
the acts of the defendant were not for profit. This 
type of defense was given consideration in the sig¬ 
nificant case of Herbert v. Shanley Co. 21 In this case 
the wrong alleged was the infringement of copyright 
of a musical composition. The facts were that one of 
Victor Herbert’s compositions was played in connec¬ 
tion with the serving of meals at a public restaurant. 
The defense was that there was no charge for the music 
and so that there was no profit made on the playing of 
such composition or compositions. The defendant’s 
position was essentially that the music was entirely in¬ 
cidental and that it was given away, without any charge 
whatsoever to the patrons of the restaurant. This con¬ 
tention, however, was held unsound. The court stated : 

“The defendant’s performances are not eleemosynary. 
They are a part of a total for which the public pays, and 
the fact that the price of, the whole is attributed to a 
particular item which those present are expected to order 
is not important. It is true that the music is not the sole 
object, but neither is the food, which probably could be 
got cheaper elsewhere. The object is a repast in sur¬ 
roundings that to people having limited powers of conver¬ 
sation, or disliking the rival noise, give a luxurious pleas¬ 
ure not to be had from eating a silent meal. If music 
did not pay, it would be given up. If it pays, it pays out 

20. Associated Press v. KVOS, Inc. SO Federal Reporter, 
2nd series, 575, at 582. 

21. Herbert v. Shanley Co., 242 U. S. 591. 


of the public’s pocket. Whether it pays or not, the pur¬ 
pose of employing it is profit, and that is enough. 

Some criticism of the injunction granted by the 
District Court in the International News Service v. 
Associated Press case was made by Mr. Justice Pitney 
in the Supreme Court decision. The original injunc¬ 
tion prevented either the taking or using of the Asso¬ 
ciated Press news, “either bodily or in substance from 
bulletins issued by the complainant or any of its mem¬ 
bers, or from editions of their newspapers until its com¬ 
mercial value as news to the complainant and all oj its 
members has passed away." 

The restriction was inferentially too broad, de¬ 
clared the court, but the criticism was perhaps as in¬ 
definite as the restriction. It was admitted that the 
problem presented practical difficulties and so the 
Supreme Court refused to change the wording of the 
injunction, referring the difficulty back to the District 
court where proper application could be made. 

In a dissenting opinion Mr. Justice Holmes stated 
that the only ground for recognizing the complaint, 
without special legislation, would be the implied mis¬ 
statement as to the source of the news. He believed 
that the defendant should be enjoined for an unstated 
number of hours after publication by the plaintiff unless 
due credit should be given to the originating source, 
or in this case, the Associated Press. 

One versed in practical newspapering should 
recognize that even Mr. Justice Holmes’ suggestion 
would not be a practical solution of the difficulty. 

In the dissenting opinion of Mr. Justice Brandeis, 
in the International News Service v. Associated Press, 
it is pointed out the use made of the news taken from 
the Associated Press was not legally objectionable from 
the standpoint of the purpose for which such appro¬ 
priation of news was made. While this conclusion mav 
have merit, there should be analysis of the problem of 
the newspaper business which has as much right to 
protection from unfair competition as any other legiti¬ 
mate enterprise. 

“Their purpose was not even to divert its trade, or to 
put it at a disadvantage by lessening defendant’s necessarv 
expenses. The purpose was merely to supply subscribers 
of the International News Service promptly with all the 
available news. ... It thus appears that the protection 
given by the injunction is not actually to the business of 
the complainant news agency; for this agency does not 
sell news nor seek profits, but is a mere instrumental itv 
by which 800 or more newspapers collect and distribute 
news. It is these newspapers severally which are pro¬ 
tected; and the protection afforded is not from competition 
of thg defendant, but from the possible competition of one 
or more of the 400 other papers which receive the de¬ 
fendant’s service.” 23 

It is admitted that the case is complicated in 
nature, but despite the fact that the Associated Press 
is merely an instrumentality, damage is possible to the 
member papers when pirated news is taken from 
another press association for the benefit of client 
papers. It should be noted also that there is consid¬ 
erable rivalry between the press associations, both as 
to the furnishing of service to newspapers and as to 
manner and style of such service. Taking of news in a 
wholesale manner from another association would tend 
to lower the value of any exclusive manner of handling 
(Continued on page 64) 

22. Ibid. 

23. International News Service v. Associated Press. 
39 Supreme Court Reporter 68, at 80. 
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and the member so complained of shall have the right and 
opportunity to file with the Committee, within twenty (20) 
days after being served with said copy, any statement, 
answer, affidavit, or document which he may desire; and 
said Committee, if it still believes that there is reasonable 
ground as aforesaid, shall thereupon transmit to the 
Supreme Court said complaint and the statements, answer, 
affidavits or documents submitted and filed by the member 
complained against, together with the Committee’s report 
of investigation. Said Committee shall take final action 
upon all complaints within ninety (90) days after the 
same are made. Such complaint shall be made in the 
name of the State on the relation of the Nebraska State 
Bar Association. 

"4. Upon receipt of any complaint forwarded by 
such Committee, as aforesaid, the Supreme Court may take 
such action as to it seems just and proper. It may refer 
said matter to a Special Master to take evidence of and 
concerning the same, upon twenty (20) days’ notice as to 
the time and place of hearing given to the member com¬ 
plained of. Said Special Master, if so appointed, shall have 
the power and authority to administer oaths and affirma¬ 
tions to witnesses, to subpoena witnesses duces tecum, or 
otherwise; and the said Master shall, upon praecipe filed 
by the member complained of, subpoena witnesses duces 
tecum, or otherwise as shall be requested. Said Master 
shall cause all of the evidence offered and adduced at such 
hearing to be taken by a reporter and afterwards trans¬ 
cribed to typewriting; and said record, as so made, includ¬ 
ing all exhibits offered or received, shall be transmitted 
to the Court with the Special Master’s findings and recom¬ 
mendations. 

“5. In the event the Court deems it necessary, the 
Court may appoint any attorney to prosecute such action. 

"6. All expense incurred in connection with such 
hearings shall be borne by the Association, but shall be 
first allowed and approved by the Supreme Court. 

“7. Unless requested by the accused member, neither 
the hearings, records, or proceedings of the Committee, nor 
those of the Special Master appointed by the Court, shall 
be public, nor shall any publicity be given thereto prior 
to the filing of the report of the Special Master. 

"8. In case the Committee aforesaid shall determine 
that there is no reasonable ground to believe the member 
complained of guilty of an offense which justifies further 
action, or in case said Committee fails to act within ninety 
(90) days after complaint has been made, then the com¬ 
plainant shall have the right to present said matter directly 
to the Supreme Court by informal complaint filed with the 
Clerk thereof, supported by affidavits or other prima facie 
evidence; if probable grounds for disciplinary action 
appear, such complaint may be referred to the Attorney 
General for prosecution under the present rules of the 
Supreme Court, with amendments which may be made 
thereto. The intention being that the provisions of this 
article shall be cumulative and not exclusive, but that no 
complaint shall in any case be filed with the Supreme 
Court until it shall have first been presented to the proper 
Committee as herein provided.” 

The judicial method used in Nebraska is believed 
to be superior to the legislative method for the follow¬ 
ing reasons: 

(1) It is easier to secure court action than legis¬ 
lative action; 

(2) Court rules are more flexible, easier to amend 
and change in the light of experience in operation than 
legislative acts; and 

(3) The courts are more familiar with the needs 
and views of the legal profession and more desirous for 
the improvement of the profession than a legislative 
body composed of laymen and lawyers.—(16 Nebr. 

I aw Bulletin, 136) 
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Legal Rights for News 

(Continued from page 21) 

stories and tend also to lessen the effectiveness of the 
particular service, to the member or client papers. 2 * 

Summarization of the problem involved indicates 
that legal means for the protection of news may be 
through copyright, trade mark in special cases of a 
series, and injunction against unfair competition. 
Copyright protects style and manner of expression and 
does not therefore seem the best choice of remedy for 
the protection of day-to-day news releases. Trade 
mark protection fits more especially into protection of 
a series of articles or cartoons. Injunction against un¬ 
fair practices seems the only effective means of remedy, 
outside of legislative action defining news as imper¬ 
sonal property. 

Although the recent case of Associated Press v. 
KVOS was decided adversely to the press association, 
the decision was based on procedural grounds, and the 
substantive law as defined by such cases as Interna¬ 
tional News Service v. Associated Press and Herbert 
v. Shanley Co. still continues to be valid law, although 
the interjection of. the radio problem brings new ele¬ 
ments into the picture; it would seem, however, that 
deliberate lifting of news collected by newspapers and 
press associations as instrumentalities of the newspa¬ 
pers would clearly be unfair competition, at least if 
broadcasting of news is made during the time when 
the news has commercial value. 

In the instant case of the Associated Press v. 
KVOS, the AP might have filed an amended petition 
accompanied by proof of damage of $3,000 or more in 
addition to interest and costs, or it might start action 
in the courts of the State of Washington. 

24. Thayer, Frank. How News May Be Protected by 
Law. Editor & Publisher. Vol. 70. No. 22. p. 5. May 
1937. 
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Mortgages—Impairment of Contract—Appealable 
Federal Question 

Honeyman v. Hanan, as Executor etc. 82 Adv. 
Op. 254; 58 Sup. Ct. Rep. 273. [No. 583, decided De¬ 
cember 20, 1937.] 

Appeal from Supreme Court of New York chal¬ 
lenging the validity under the contract clause of the 
10th amendment, of §§ 1083-a and 1083-b of the Civil 
Practice Act of New York which, as interpreted by the 
State Court, provides that no action to recover a money 
judgment for any indebtedness secured by a mortgage 
may be maintained after the mortgaged premises have 
been sold under a judgment of foreclosure and sale, 
unless the right to a deficiency judgment has been de¬ 
termined in the foreclosure action. In a prior action 
to which the appellee here was a party, and which de¬ 
creed sale of the mortgaged premises, a motion for a 
deficiency judgment had been denied. This appeal 
arose in a subsequent action on a collateral bond secur¬ 
ing the mortgage. 

In a per curiam opinion the Court dismissed the 
appeal on the ground that the question raised was one 
of the distribution of jurisdiction in the State Court; 
that this is not a constitutional question; that the ques¬ 
tion of the validity of the state legislation could have 
been raised in the foreclosure action and brought to 
the Supreme Court in accordance with the applicable 
rules; and that the requirement that the right to a defi¬ 
ciency judgment be determined in the foreclosure ac¬ 
tion does not raise a substantial federal question. 




